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YRS (die) gr1 urive
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

el Arising out of Order-in-Original No. 383/AC/10-11-refund fe=iTem: 25.05.2010 , issued by Asst.
Commissioner, Div-lI, Ahmedabad-I|

& ardieTmal @1 AT Ud uaT Name & Address of the Appellant / Respondent
MSN Intermediates Ltd
Ahmedabad

P¥ i T o TN W GRS FRAT § A 7 T oMW 3 WAy meRefy #r
Y T WeTH ARHRI BT rdie AT GRIET AT UV PR Hbell ¢ |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision applicatioh, as the
one may be against such order, to the appropriate authority in the following way :

HRT TRBRN DT GARIETT MAgH
Revision application to Government of India :

(1) B STed Yod AMFTH, 1994 F ORI AT AW FEY Y AW @ IR H garad GRT D
TU-YRI & YIH URFJD b I GRS e I |, 9Rd WXeR, fdw HAe™, e
famrer, =i e, S v swem, @98 9, 78 el ¢ 110001 BT B S AR |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

i) I A B BN B A K WE VR B ARE™ W fF AR A1 oy BREM § Al
ferell USTIR | TR YUSHIR # #1e7 o o gY AT A, A7 5 HUSTIR A7 HUSR W @re 98 fal
HREH # 7 5 wvsTR A 8 A o ufdhar & SR gs Bl |

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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@) ARG & A foi ws A wew § frifd we w oo A @ fafwie § sudn ges ww A W) Swed
Yo  Ree & AW A O WA & ae} Bl g a7 wewr § fraffem €

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(@ Al gowd BT A B G HRa @ 9eR (Aurd @1 e ) Frafa fear mn A E

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifem SeaTEH @ ITET Yo @ T @ Y 9 YL Bfee WY BT TS & IR VY SR S 9 GRT UG
fam @ qafde  smygaw, sidie @ gRT IRG o w99 W 41 915 # I afAfgs (F.2) 1998 &1 109 ERT
frgae fpy Q2|

(c)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

. of the Finance (No.2) Act, 1998.

(1) @ SERd gew (i) e, 2001 @ w9 @ siefa fafifde gom w=am gu-s # a1 ufedl A,
U e & ufa smey U fHie & W A9 & DR qA-aney v e e @l ‘-1 Al & A
Sfer arded faam Siem wfey | Swe Wi @i 8. &1 g & aiaia 9w 35-8  # fAUiRa wl @ g
S WA D WY CIRR—6 ATl @ AR 1 81 A2y |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RIS omEs @ |y Wel el d U6 ad w04 a1 IHY $4 8l dl w9l 200/ — BN A Bl 9Y
3R et W @A U o ¥ ARl Bl al 1000/ — @1 B I @) Y |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
AT o, BreIg IR Yo 6 HaTdR ey ARIRER & vt andiet—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) HEIg GG Yo AT, 1944 B ORI 36-71 /35— B Selc—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@) SoafeRed TR=ST 2 (1) & # 46 IR & el &) e, el & ATl § WA geb, draig
IR e U Harey anfleia =griiever (Rrece) @ ofew aeim difee, s § 2™ e,

Ei%}lﬁ'ff HaeT ,ITRAT | FERANR, JEACEIG —380004

(a)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.




(4)

(6)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

Ife g9 RS ¥ &Y TeT TS I WA BT | A1 YAE qel AR B AU BN BT R Suger
&1 W fbar o Wik W e & B gy N 5 o udl oRl A wwe & fog gty e
TATRIGRYT DY U AUl AT Dld WRER B U TG BT Il & |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

SITATerd Pob ARG 1970 wr HeMAT A guf—1 @ sl FuiRa by srgar saw amage ar
Tl ey gumRURY fofas wfter @ smdw § @ ud% @ TP gl R w.650 U9 B AR Yob
fewme o g =@ |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

T SR AT AT 1 PR S arel FrEl @ iR o e e fhan irer 8 S AT e,
HEI Seured Yob Ud darehy el =aranfr (Grifafty) frem, 1982 § fifed B

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1 yot, DT Sedia Yob U darx anfieliy =R (Ree), & ufd 3191 e e
Fided AT (Demand) Ud &8 (Penalty) BT 10% Y& STAT HTAT e § | greifes, HRFHIH [@ AT 10
FUSTIU B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

HOI 3c4TE Yeeh AT HaT FT &H 3, QA 19T "Fced I AFT"(Duty Demanded) -
(i) (Section) @S 11D & dad 4T U,
(i) T ITera Bede iz H Ry
(i)  A=Tde Hize Tt & @1H 6 & dad &7 TR

e g g ST v ardier oF wger O St iy eren #F, arder et @t & e g et ae Ry

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D,
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wwmrtuﬁrmmtmmaﬁaﬁmeﬁmmﬁaﬁﬁﬁmﬁwmawaﬁaw'
10% SpTeTeT X 3T STl & avE Rt @ @9 ave & 10% s 9€ # o1 wwA ¢

In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

This order is arising out of Hon’ble CESTAT, Ahmedabad’s FinaAI Order
No.A/11362/2018 dated 09.07.2018 passed against : Order-in-Appeal
No.218/2010/AHD-II/CE/CMC/COMMR-A/AHD dated 06.10.2010 in the case
of M/s MSN Intermediates Ltd V/s CCE-Ahmedabad-II.

2. Facts of the case, in brief, are that the “department” has filed an
appeal on 09.08.2010 against Order-in-Original NO.383/AC/10-11-Refund
dated 25.05.2010 [hereinafter referred to as “impugned order”] passed by
the Assistant Commissioner of erstwhile Central Excise, Division-I,
Ahmedabad-II [hereinafter referred to as “adjudicating authority”], as per
Review Order dated 29.07.2010 of the then Commissioner of Central Excise,
Ahmedabad-II, in the case of M/s MSN Intermediates Ltd, Plot No.205-206/4,
Phase-1, GIDC, Naroda, Ahmedabad [hereinafter referred to as

“respondent”].

2.1 The respondent was working as 100% EOU and had converted into
DTA unit from 12.05.2008. They had filed a refund claim amounting to
Rs.43,39,078/- before the department on 12.03.2010 under the provisions of
Rule 5 of Cenvat Credit Rules, 2004 [for short-CCR], in respect of unutili.zed
accumulated Cenvat Credit lying in balance as on 12.05.2008, as they could
not utilize the same till the date of conversion into DTA unit. The department

has sanctioned the said refund claim in cash vide impugned order.

2.2 The appeal was filed by the department on the grounds that [i] the
respondent was not eligible for refund under the provisions of Rule 5 of CCR
read with Notification No.5/2006-CE (NT) dated 14.03.2006 as there was no
export during the relevant period under which the refund is preferred and [ii]
the entire claim is time barred as time limit of one year prescribed under the
said notification is applicable. The departmental appeal was upheld by the
Commissioner (Appeals) vide OIA No. No.218/2010/AHD-I1I/CE/CMC/COMMR-
A/AHD dated 06.10.2010 and directed the respondent to pay back the refund

amount with interest.

2.3 Being aggrieved, the respondent filed an appeal before the Hon'ble
CETAT, Ahmedabad. The Hon’ble CESTAT, vide order dated 09.07.2018
supra, has remanded the case to the Commissioner (Appeals) for
reconsidering the case on the limited issue that whether the refund
sanctioned by the adjudicating authority was erroneous or otherwise, so as
to invoke the provisions of Section 11 A of the Central Excise Act, 1944

(CEA) for the recovery of refund sanctioned.
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35 Personal Hearing in the matter was held on 08.61.2020. Shri Amal
Dave, Advocate, appeared on behalf of the respondent and reiterated the
submissions made in Appeal Memorandum. He submitted copies of Hon'ble
Gujarat High Court’s order in case of Commissioner of Customs (Preventive),
Jamnagar V/s Shree Ram Steel & Rolling India [2006 (205) ELT 82 (Guj) and
order of CESTAT, Ahmedabad in case of Dupen Laboratories Pvt Ltd V/s
Commissioner of Central Excise and Service Tax, Daman reported in 2014
(301) ELT 344 (Tri-Ahmd) alongwith clarification issued by the Board. He
further submitted a written . submission along with judgment dated
11.02.2019 of Hon'ble High Court of Gujarat in the case of M/s Thermax Ltd
\//s Union of India.

4, In the written submission dated 08.01.2020, the Ld Advocate
submitted that for recovery of erroneous refund amount, a Show Cause
Notice is compulsory under Section 11 A of the CEA. He relied on decisions of
Tribunal, Ahmedabad [2014 (301) ELT 344]; Hon’ble Hiéh Court of Gujarat
[2006 (25) ELT 82; Madras High Court [2015 (32) ELT 703 and CBEC's
Supplementary Instruction [chapter 13 para 3.1]. He further submitted that
without prejudice to the above, as per Section 142 of CGST Act, 2017, if any
credit arises out of any proceedings, then the same is to be refunded in cash
and not re-credited to the Cenvat account; since the claim was of unutilized
Cenvat credit under Rule 5 of CCR, the amount of Cenvat credit has to be

given back in cash as per CGST Act.

5: I have carefully gone through the facts of the case, submissions made
by the department as well by the respondent and Hon’ble Tribunal’s order
dated 09.07.2018 supra. The instant appeal is taken as a remand proceeding

on the basis of Hon'ble Tribunal’s order dated 09.07.2018. The relevant para

of the said order is reproduced below:

4. On careful consideration of the submission made by both the sides and
perusal of the records, I find that judgment passed by the Hon'ble Gujarat
High court and various other High Courts on the issue that whether for
recovery, of refund already sanctioned, the SCN under Section 11A is
necessary in each and every case. From the observation of the Hon'ble
High Court judgment particularly in the jurisdictional High Court Judgment
of Gujarat State Fertilizers & Chemicals Ltd. Vs. CCE (Supra), I find that
Hon'ble court has made distinction that only in case of erroneous refund
provision of section 11A shall apply but in case refund is not erroneous, the
process of issuance of SCN and adjudication thereof for recovery of the
refund is not required. The Ld. Commissioner has directed the appellant to
pay back, the refund with applicable interest while allowing the Revenue's
appeal. However, the vital aspects that whether the refund was erroneous
or otherwise was not examined by the Ld. Commissioner (Appeals),
therefore, in order to the recovery of refund, this aspects has to be
examined then only it can be decided that whether by order of
Commissioner (Appeals) itself recovery can be made or the entire process
of Section 11A such as issuance of SCN, adjudication Is required.
Therefore, I am of the view that the matter on this aspect should be
reconsidered by the Ld. Commissioner (Appeals).
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5. The appeal is allowed by way of remanding the matter to the
Commissioner (Appeals) only on the limited issue relates to the direction
given by the Ld. Commissioner for recovery of refund along with interest,

From the above referred order, it is observed that the limited issué to be

decided in the matter is as to whether the refund sanctioned by the

adjudicating authority, vide his impugned order, is erroneous or otherwise.

6. In the above. decision, I find that the Hon'ble Tribunal has firmly
discussed, by relying Hon’ble High Court of Gujarat’s decision in the case of
M/s Gujarat State Fertilizers & Chemical [2017 (352) ELT 308] that only in
case of erroneous refund, provision of section 11A shall apply but in case
refund is not erroneous, the process of issuance of SCN and adjudication

thereof for recovery of the reﬁlnd is not required.

7 In the instant case, I find that the respondent submitted refund claim
under Section 11 B of CEA in respect of unutilized Cenvat credit as per
procedure prescribed under Rule 5 of CCR. The refund claim allowed by the
adjudicating authority was set aside by the Commissioner (Appeals) and hold
that the refund claim hits by limitation of one year, as contended by the
department in their appeal. He also ordered for recovery of the refund
amount with interest. Therefore, the recovery of the said refund amount
already sanctioned to the respondent arisen on account of Commissioner
(Appeals) order only. The Hon'ble High Court of Gujarat in the case of M/s
Gujarat State Fertilizers & Chemical supra has held that in such situation, it

cannot be said to be on the grounds of erroneous refund. The relevant

portion of the decision is reproduced below:

“In the present case, the appellant-assessee submitted six refund claims
under Section 11B of the Act. The adjudicating authority allowed the said
claims and ordered to refund the amount paid in excess. The first
appellate authority dismissed the appeal preferred by the Revenue.
However, in appeal, the learned Tribunal set aside the order of refund,
and therefore, necessity of recovery of the amount already paid, pursuant
to the order-in-original passed in the refund application had arisen, and
therefore, it cannot be said to be recovery of the duty on the ground of
erroneous refund. Therefore, in the facts and circumstances of the case,
Section 11A of the Act shall not be applicable as recovery of the duty
cannot be said to be on the ground of erroneous refund. As observed
hereinabove, as such, the order-in-original passed by the adjudicating ,
authority in the refund applications submitted by the appellant-assessee
came to be set aside by the appellate authority and before the appellate
authority decided the appeal, the amount as per the order-in-original was
already refunded/returned. Therefore, on the appeal being allowed the
order-in-original passed in refund applications came to be set aside and
necessary consequences of the return of the said amount, which was paid
earlier pursuant to the order-in-original was required to be returned
and/or the cause for recovery of the said amount has arisen. Under the
circumstances, Section 11A of the Act shall not be applicable as it was not
the case of recovery of duty on erroneous refund.”
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I find that in the instant case, the refund was sanctioned by an order of
Assistant Commissioner and it cannot be considered as erroneous. The facts
and circumstances of the instant case, in relation to the recovery of the
refund claim sanctioned by the original adjudicating authority, is similar to
the facts mentioned in the case of M/s Gujarat State Fertilizers & Chemical.
Accordingly, it is held that this case is also not falling under the category of
erroneous refund. Under the circumstances, necessity of Show Cause Notice
under Section 11A of the CEA, as contend by the respondent, is not required

for the recovery of refund along with interest.

8. As regards the plea of revenue neutrality taken by Learned Advocate, I

find that the same is not relevant for this remand proceeding.

9. The appeal remanded back by the Hon'ble Tribunal on the limited issue

stands disposed of in above terms.
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Akhilesh Kuma

Commissisoner (Appeals)
/01/2020

ATTESTED
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Superintendent
CGST (Appeals) Ahmedabad

By R.P.A.D/Speed Post.

To,

M/s MSN Intermediates Ltd,
Plot No0.205-206/4, Phase-1,
GIDC, Naroda, Ahmedabad

Copy to:

1) The Principal Chief Commissioner, CGST, Ahmedabad Zone.
2) The Commissioner, CGST, Ahmedabad North.

3) The Dy./Asst. Commissioner, CGST, Div-I, Ahmedabad North
4) The Asst. Commissioner (System), CGST, Ahmedabad North.

By Guard File.
6) P. A. File.







